Other expressions such as hybrid open access, 7 or the less neutral "predatory" open access 8 have been coined to describe a variety of other business models, such as non open access journals that offer the possibility of "buying back" the right to publish as OA. For the sake of terminological clarity and consistency, a publication can be defined as true OA only if it meets the requirements identified consistent with the relevant international declarations and supported by the dominant literature in the field. While hybrid OA models may meet the technical requirements of OA, they quite often do not comply with the principles of OA. In particular, the way in which the costs to "buy back" the right to publish in OA (known as an Article Processing Charge, or APC) is calculated has been criticisms by authors, OA publishers and funding agencies. 9 Some recent literature 10 has offered evidence that hybrid OA does not generate the same benefits in terms of widespread distribution that OA journals do, supporting the conclusion that the socio-economic dynamics behind this type of business model do not adhere to OA principles.
II. Copyright and the Publishing Industry
Authors automatically receive copyright protection the moment they create (and in most jurisdictions also fix in a tangible form) their work. license. Where no publication agreement is signed or permission otherwise granted, the author retains copyright.
13
OA publishing uses this permission model to grant readers broad reuse rights to encourage the widespread republication and reuse of articles. Open access publishers do not need to police the behavior of readers or rival publishers except to the extent journal content is reused without giving the author or the journal proper credit. The standard means for granting readers permission is through a Creative Commons Attribution license (CC BY).
III. Creative Commons Legal Tools Enable Open Access
The dominant legal tools used to achieve the ambitious objectives of open access publishing are licenses and other legal tools stewarded and published by Creative Commons. Creative Commons (CC) is a non-profit international organization that supports a flexible view of copyright in contrast to the traditional "all rights reserved" framework. CC offers licenses and other tools for free to the public. 14 The most popular for purposes of OA publishing are the CC public licenses, which allow authors to retain copyright while granting certain, specific permission to reuse and remix works provided specified conditions are met. CC also offers the CC0 Public Domain Dedication, which effectively relinquishes all copyright in a work worldwide. CC0 (read "CC zero") is particularly popular in the fields of research and data.
3.1) Creative Commons Licenses
All Creative Commons licenses offer a core set of reuse rights to the public. Each of the six CC licenses requires attribution and protects the integrity of the original creator. 15 These rights include the right to reproduce (make copies), redistribute, communicate to the public, make available to the public and perform the work in its original form, at least for non commercial purposes, subject to the condition that proper attribution is provided (known as the BY element). Licensors can add from among three additional license conditions and restrictions:
• NC -Non Commercial. The licensor grants the permissions specified above but only if the work is used in a manner that is not primarily intended for, or directed towards, commercial with the OA definition.
• ND -NoDerivatives. The licensor grants the permissions specified above, specifically reserving the right to create and distribute derivative works. Because this license term prevents creation of derivative works, including translations into other languages, use of a CC license with this element is inconsistent with most understandings of OA.
• SA -ShareAlike. The licensor permits the creation of derivative works, but only if the user licenses her contributions to the derivative work under the same terms.
All CC licenses contain terms that protect the integrity of the original author and her work.
• The "non-endorsement" clause in all CC licenses prohibits uses that suggest or imply that the licensor of the work in any way sponsors, supports or approves of the uses or adaptations of the work.
• For works made available under a CC license that does not contain the NoDerivatives restriction, the user must take reasonable steps to clearly label, demarcate or otherwise identify any changes she makes to the original work. This alerts reusers of the altered work that the original has been modified.
• All adaptations and collections of works offered under Creative Commons licenses must state that they are not the original, and must contain a link back to the original as published.
This alerts subsequent reusers as mentioned above, and enables them to view the original in its unaltered form.
• A licensor may request that credit be removed from any specific adaptations or collections while retaining her right to require attribution elsewhere.
Worth noting in the OA context particularly is that Creative Commons expanded the license grant in the newest version of its licenses, version 4.0. The 4.0 version of the licenses not only grants the stated permission and conditions as a matter of copyright and neighboring rights, but also to use the work in ways that would otherwise be prevented by rights that are closely related, including the European database sui generis right. This is an important feature in the context of Open Access, because it ensures that activities such as text and data mining of OA papers and accompanying data are allowed. 17 This was not necessarily the case under earlier versions of the 16 The requirement of the compensation be private has been removed from version 4; however, Creative Commons made clear at the time of publication that the elimination of that term did not change the meaning or scope of the restriction. See Draft 3 publication notes here: https://wiki.creativecommons.org/wiki/4.0/NonCommercial.
